Environment for Accountability
Historical Environment: The Origins of the Problem of Looted Art Under the Nazi Regime
Throughout the history of warfare, works of art, taken from the defeated, have been used as the trophies of the victorious.
  Early winning armies were not held accountable to these conquered armies, or to the people the conquered armies represented.  The ancient rules of war were not written as they are now, and would have been next to impossible to enforce.  Victims of wars crimes held no leverage to protest their treatment.  Ignoring the human effects of this environment, works of art and precious cultural items were often displaced from their countries of origin, removed to the homes of the victorious.  War reparations, also not a new concept, were enforced on the defeated only.  
To a certain extent, this custom is the same today.  Only physical might, through international organizations and through more powerful armies, enforce the rules of war.
 Despite this, there has been some evolution in the rules of war, particularly to those relating to property.  Some sources cite that international property law has developed in the last 350 years, to protect against the looting of cultural objects and art.
  After the Napoleonic Wars, looted works of art were returned to their nations of origin.
  The Hague convention, which will be discussed later, outlawed by international convention, looting cultural objects during wartime.  The act of looting was considered at this time to be as act of state, typically carried out by armies against collections of state such as state museums.  Due to the massive amount of looting that occurred during World War II, these doctrines were extended to include noncombatants.
  The noncombatants were added at Nuremberg because of the Nazi regime’s policies relating to art.  The Nazi government designed German law so that so that it was legal to confiscate the property of Jewish people.  Much of the confiscation of art began in 1938, but extended later to the citizens of occupied countries.
  Nearly a third of all of the privately held artwork in occupied France was looted by 1944.
  A government agency, the Einsatzstab Reichsleiter Rosenberg (ERR), was actually designated with the task.
  The Nazis justified this because art was stolen in the Napoleonic Wars and in World War I.  
Not all of the art lost by the victims was confiscated by the government.  A number of Jews, many in other occupied countries, were forced to leave their possessions to flee the oncoming Nazis.  Others were forced to sell their art at unfairly low prices to obtain money to leave the country, or even to live.
  These sales were considered under duress, and are also under scrutiny.  

Some of the confiscated art was kept by the Nazi government for a future museum, but much of the art was sold to foreign buyers to raise money for the regime.  Particularly sold off was art dubbed as “degenerate,” which mostly referred to modern and non-Germanic artists that the Nazi party did not approve of.
  An extensive art market opened in Paris where many of the degenerate works were sold to third party museums, or private collectors at extremely undervalued prices.
  The problem of provenance, recordkeeping, and accountability of art at this time finds its confused beginnings here.  Of course part of the problem lies in the large number of “degenerate” works that were destroyed in ritual bonfires and in the pillaging of Eastern European cities.  The current owners often do not know if they even exists anymore.  
The laws at Nuremberg were designed to compensate for this phenomenon, such that the rights of victims superseded the rights of third parties who later purchased the works.  This meant that the sales relating to these works were not legal, and the works are still rightfully owned by the victims they were taken from
  The United States government fully supported this doctrine, and sent letters to museums, universities, and art dealers requesting the works of art.  After the end of World War II, works of art were of course looted from the Germans by the Allied forces.  While this is an enormous issues, I chose to deal solely with the art originally looted by the Nazis and not the items that were already owned by the German government prior to 1933. 
Recent Environment: Current Legal and Cultural Environment Relating to Art Stolen by the Nazi Regime
The current situation regarding the artwork looted by the Nazis was greatly impacted by foreign relations during the Cold War period directly after World War II.  After the Allied forces defeated the German Armies, Nazi party members hid pieces of art from the invading armies.  There were 200 official cashes of art around the country.
  Unofficial private cashes would be impossible to track, and many of the pieces hidden privately were sold or traded in the chaos after the war.  Some of the hidden pieces were owned by the German state, while others were pieces looted by the Nazis.  Regardless, many of the pieces were often found, and taken by American and soviet Armies.  The Soviet Union, and later the Russian state created a law as recently as 1998 that the art they found should be considered trophies of war,
 regardless if the original owners also suffered at the hands of the Germans, and kept as compensation for their horrendous losses in World War II.  Though in recent years, they have become more lenient on the topic.
  The French, whose collections were horribly looted by the Nazis, created a commission and a catalog, immediately following the war, to regain their cultural objects.

Dealing with the many different governments that might own the art, or at least be harboring the people who have the art, is patchwork and difficult.  As stated before, the United States government supported returning the art to the original owners, however, because the United States wanted to maintain friendly relations with the allied forces, they did not do as much as was possible to return the looted pieces.  Also, the United States courts at this time cited jurisdictional problems with returning the pieces to their Jewish owners, and often would not hear the cases.
  
In the last few years however, the environment surrounding the issue of Nazi war loot has changed.  Recent media attention on the horrors of the Holocaust and World War II have given international attention to the issue.  The aging and dying survivors, gave the situation an immediacy it lacked before.  Forever an issue in cultural studies, is also that of the evolving social memory surrounding a tragic event.  The name for the Holocaust was not even determined until a number of years after the event, and so it takes time for the survivors and indeed the world to come to terms with exactly what happened.  
Thus, in the late 1990s the environment surrounding the looted works of art changed to be more open to the original owners.  From November 30th to December 3rd 1998, the Washington Conference on Holocaust-Era Assets was held in Washington DC to discuss broadly the issue of all assets, including bank accounts, property, and art that was related to the Holocaust.  The London Nazi Gold Conference was held one year prior to this event.  The opening remarks at the conference, noted that the asset issues should be brought to the front of the public eye because they should not forget the victims and the survivors of the Holocaust.
   

The participants of the conference, from 44 countries total, found that the international art communities needed to work together to return the works of art to their proper owners.
  The collaboration would come through making the communities aware of the resources and works available. Eizenstat himself states: 

“… publicizing the information and encouraging resolution of the issues. They include circulating photos of the art and information about it everywhere in the world, through the traditional media and on the new electronic media. Maximum publicity will tell survivors and their families if their art still exists. It will also tell the international art community if questions still exist about a given work.”

Through these efforts, and the rise in the emerging communicative and collaborative technologies of the internet,  a number of online databases sprang up to assist survivors and relatives of survivors to regain their property.  At the same time these databases shined new light on museums and galleries recordkeeping practices.  Any art of disputed provenance during the time period between 1933-1945 was suspect.  It became a responsibility of museums to at least publicize the works the have of disputed provenance.  While the legal system still burdens the owners to prove that the art is theirs, often asking for records that would have been destroyed in the chaos of war, at least the museums must make an effort to advertise their collections in this way.  Any museum not participating, holds the taint of the unauthenticity and there has been much literature in the trade journals about looted materials from World War II.
Laws, rules, regulations and/or policies that were broken or a alleged to have been broken
While there are no laws or rules relating to electronic records and this issue, there are a number of laws that were broken through out the provenance of these works.  A number of articles in the Hague Convention of 1907 were broken by the Nazis. Article 23 rules against destroying or seizing personal property unless the war necessitates it.  Article 46 too realties to personal property and the lives of citizens.  Article 47 outlaws pillaging of occupied lands.  Germany signed this treaty, along with the United States, Great Britain, France, and Russia.
  After World War II, the Nazi perpetrators were convicted of a number of crimes, including pillaging.
  Several people were held personally accountable for the war crimes, including Alfred Rosenberg head of the ERR.
  BOOTY It was noted at this time, that the Hague Convention had become customary international law.   Most importantly for our problem of looted art today, the Nuremberg ruling held that the art taken by the Nazis was taken illegally.  
Common law countries like the United States, follow the legal reasoning that the title for stolen property cannot be passed to a third party, even if the third party is innocent of any knowledge of the theft.
  While this is true, courts tend to put more of a burden on experienced buyers.
  This is because the thief does not have the right to pass title to another party without authorization of the true owners.
  In the United States, it is possible for buyers to sue galleries for negligence if the painting they buy was looted and has to be returned to the original owner.
  Still, the original owners have the burden of proof to prove that the works in question are their works.  One issue in dealing with the problem internationally, is that countries that follow civil law, Switzerland in particular in this case, can pass title of stolen goods if the buyer is innocent of any knowledge of wrongdoing.
  This makes it very difficult for original owners to get their property back in civil law countries. 

There is of course a statute of limitations for original owners to claim their stolen property, if the goods are used “openly and notoriously.”
  A museum would, most unfortunately, apply here.  Many of the looted pieces have ended up in museum collections through purchase or donation.  But this rule unfairly places the burden on the original owner to locate the object in question.  The courts cannot fairly ask the original owners to visit every museum in the world looking for their art that may have been destroyed anyway in the Nazis’ many purges.  In this way, the new electronic records that the museums publish online, will help the original owners in being able to locate their items without having to actually go there.  Also, since much of museum collections are in storage, this will make those items available to research.  Now, the courts have held that the statute of limitations starts running when the owner demands the item be returned.
  The day after Paris was liberated, multimillionaire Paul Rosenberg started to search for his lost art.
  Few victims however had this ability.

But the new owners too must make sufficient diligent effort to make sure that the property was not stolen.
  Thus dealers who do not make an effort to trace the provenance of a work can be held liable, and are in violation of the law.  There are also prior owner diligence issues surrounding most case law relating to this type of property, however, when dealing with cases from World War II where the original owners were displaced, imprisoned the courts have tended to be more lenient.
  There is the issue too, that the Jews or other endangered groups in Europe during the Holocaust legally sold their collections to obtain money to leave the continent or to simply survive.  These sales however have for the most part been seen as also illegitimate because they were conducted under duress.  
Consequences for Principles
Principles: Nazis, collaborators, allied troops and officials, irresponsible art dealers, irresponsible owners, irresponsible museums (and those groups with malicious intent to deceive) 


For the high ranking Nazi perpetrators, the consequences of their war crimes were significant.  Alfred Rosenberg, the head of the ERR, and also a philosophical leader in the Nazi party, was tried at Nuremberg.  He was convicted, and was hung on October 16, 1948.
  Baron Kurt von Behr, who was head of the ERR in Paris, met with a similar though gentler end.  He and his wife committed suicide in his castle with some cyanide and a bottle of champagne.
   Ambassador Otto Abetz, who organized much looting in France, was tried, convicted, and sentenced to twenty years in a French prison, though he was released ten years early.
  There were a number of other higher up officers who were extradited from Germany and tried in France though most of them blamed von Behr and claimed they were just following orders.  For the most part, this defense worked a number of middle level perpetrators were allowed to go free.
As for the art dealers who collaborated with the Nazis during World War II, by selling the looted art, there were simply too many dealers to prosecute.  A few of the most notorious were tried, namely Lefranc and Fabini, but most were not.  The Association of Art Dealers decided not to provide assistance or information to the new government, because they feared punishment.
  This action greatly exacerbated the current problem of returning the looted art.   

As much as there are galleries willing to deal in these stolen works, there are others who refuse to.  The best known Degas specialist in Paris in 1962, informed police when a seller wanted him to deal with a painting taken from the Paul Rosenberg collection.
  When Elaine Rosenberg contacted the dealer who would sell the painting to demand it back, she was informed that the seller and the painting had disappeared.  There was apparently no reprisal for the dealer who cooperated with the dishonest owner.  Often at this time, it was not difficult for a dealer to know when they were dealing with a looted painting.  The Nazis actually stamped on the back of a number of the works kept for their galleries with the Swastika.
  

As noted before, the legal system holds experienced dealers and collectors more accountable for their knowledge of the provenance of these items.  Still, the dealers and the collectors, innocent, irresponsible, or knowledgeable, have serious consequences for not keeping track of provenance.  While it is not often that dealers and buyers are prosecuted for dishonest dealings, very often they are forced to return the art they purchased, at considerable loss, to the original owners.
  An example of this would be with the painting “Portrait of Pastor Adrainus Tegularius” purchased by the Newhouse Galleries from Christie’s auction house.  When the gallery brought the painting back to France to sell it, the French police confiscated by the police.  Christie’s reimbursed the gallery for the price of the painting, for the Newhouse gallery believed they purchased the painting in good faith.  The original owners, the Schloss family, were still in litigation to get the painting back in 1997.
  Often times buyers and dealers loose the investment they spent on the art.  Still, Christie’s and Newhouse can both be seen as principles because they were negligent in their research of the piece.  The work was listed in the “Catalog of French Property Stolen Between, 1939-1945.”  This document is not difficult to find, and would have been easy to check.  The documentation and research of the provenance should have been kept with the painting, and given to the buyers when sold.  Electronic systems can, and should help accomplish this.  Also, with the advancement of electronic records, it is even easier to research the provenance of the objects and the irresponsibility of the professional dealers and buyers can be seen as even more egregious.  With the electronic systems, ignorance should be seen as negligence.

Finally, museums who currently own the looted art, are principles in this matter, particularly if their actions to return or compensate the stolen art are lazy and limited.  Art museums in particular have the staff skills and knowledge to properly research these claims.  A number of museums could already have in their collections items that were looted in the Holocaust.  It is the duty of these institutions as responsible members of society, as they should be, then they have the duty to check provenance of their collections.  The ICOM resolved that museums should not only go through their collections, but urge their governments to implement the numerous guidelines that relate to he Nazi stolen art.
  A number of museums are doing just that.
  It is true, that it is difficult to trace the provenance of anything through the chaotic World War II era, but with new electronic tools, the excuse of ignorance is becoming weaker.  To make an attempt at social justice, or at least to keep clean their public images, a number of museums have contributed to databases that list works of disputed provenance from this time period.  To err on the side of caution, a number of museums are contributing provenance and metadata to these databases even when provenance can be proven, but the works simply changed hands in the charged time period, 1933-1945. 
One could see most of these principles as both victims and perpetrators in this matter.  
Consequences for Victims 
Victims: Jews in the Holocaust, art collectors throughout  occupied Europe, the families and heirs both groups, unknowing buyers, unknowing museums, unknowing dealers 
Current money issues, the original owner might have paid nothing while the current owner paid a fortune.  

Stole their cultural heritage (Lost-intro)
Turner, Some commentators whine, that American museums will not get loans of art work from museums in countries that have civil law, if our common system will confiscate the art while it is on our soil, and return it to the original owners.  This is a loss to the American public who will not get the opportunity to see a number of great works of art.  It is also a loss to the museums who would benefit from having exhibitions of these works.  
Technologies and Tools
There have developed numerous tools to assist both principles looking for the provenance of works of art that might be in question, and victims attempting to recover their, or their family’s, looted objects.  In accordance with the findings of the Washington Conference on Holocaust-Era Assets, most of these resources have been put online and made available to a wide audience.  I will briefly go through the online databases, and their similar and as well as differing purposes and the features that support them.  While there are a number of international databases, I have chosen to overlook those for the time being, even though they are instrumental in the discovery process.  The United State Holocaust Memorial Museum has a particularly good website on international searches by country.  The international museum community must work together to accomplish anything in this area. 
Databases for Victims 

Art Loss Register: http://www.artloss.com/Default.asp 
This database is not only for Holocaust victims, though many Holocaust victims use it, but also for all people who have experienced art theft.  I registered and looked through the member services for the database.  The average user is not able to search the database themselves, but must request a search through the staff at the Register.  In the same way, to report an item missing, the user must send in a form.  There are lists for both objects stolen, and objects recovered.  Only about ten reports, and a few more recoveries are listed in each category for the last five years.
 OBJECT ID Not for profit business
Holocaust Claims Processing Office, New York State Banking Department: http://www.claims.state.ny.us/index.htm 

The mission of the New York State Holocaust Claims Processing Office is to recover bank assets of New York State Holocaust victims, collect on insurance policies, and recover stolen art from the Holocaust.  The office actually does the research for the claimants, and does not collect a fee or a percentage of the recovered assets.  To report a looted work of art, the claimant must print and fill out a form and mail it to the office.  The document is not manipulated online, the records will be physical rather than electronic.  The questions the form asks are interesting for a reference to what is needed to identify a work of art and create authentic provenance for it.  Besides the basic title information, and any distinguishing marks, the office wants insurance information if available on the object.  Also, they want to know if it had ever been shipped.  This data would be useful today to search electronic records of shipping companies.  Also, the claimant must prove their genealogy in relation to the original owners, so copies must be mailed in.  This process would be eased if the claimants could scan and email the documents.
   
Holocaust Art Restitution Project: http://www.lostart.org/index.html 


This project, created by the Klutznick National Jewish Museum in Washington DC, will eventually set up a database to list the cultural objects stolen from Jews during the Holocaust.
 

The Nazi Era Provenance Internet Portal: http://www.nepip.org/ 

The American Association of Museums created the Nazi Era Provenance Internet Portal as a resource for museums 
International Council on Museums, Spoliation of Jewish Cultural Property: http://icom.museum/spoliation.html
Databases to Prove Provenance
The Getty Provenance Index Database: http://piweb.getty.edu/cgi-bin/starfinder/0?path=collab.txt&id=webber&pass=webber&OK=OK 

All Getty Provenance Research: http://www.getty.edu/research/conducting_research/provenance_index/
National Archives and Records Administration Holocaust Era Assets: http://www.archives.gov/research/holocaust/index.html 


GET PICTURES OF LOOT

The National Archives and Records Administration, in the fall of 2000, created a finding aid that encompasses all of their collections relating to Holocaust era records that would be helpful in identifying and recovering the assets of victims of the Holocaust.  This contains the information on both military and civilian records at NARA.  A number of these records were microfilmed in 2001 so that researchers can borrow the microfilm and conduct their research without having to go to Maryland.  After the allied forces liberated the occupied territories, they documented what they found, as well as retained the Nazi records that they found.  It is these records that make up the collections.
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